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- 1 -   Amici curiae the Insurance Federation of Pennsylvania, the American Property Casualty Insurance Association, and the National Association of Mutual Insurance Companies (the “Insurance Amici”), through their counsel, Stradley Ronon Stevens & Young, LLP, submit this brief in support of appellee, Nationwide Mutual Insurance Company.  For the reasons below, the Insurance 
Amici request that the Court affirm the Superior Court’s order. 
I. INTEREST OF AMICI CURIAE The Insurance Federation of Pennsylvania (www.ifpenn.org), a nonprofit organization, is Pennsylvania’s leading insurance trade association, representing over 200 insurance companies in Pennsylvania.  The Federation’s members are of all sizes and issue every type of insurance policy.  These members represent half of the insurance premiums written in the Commonwealth.   The Federation seeks to ensure a balanced and fair insurance environment in Pennsylvania.  It routinely serves as the voice of the insurance trade in litigation in the Commonwealth where those interests are implicated.  The Federation enjoys a well-earned reputation for integrity in the pursuit of its members’ interests.   The American Property Casualty Insurance Association (“APCIA”) (www.pciaa.org) is the primary national trade association for home, auto, and business insurers.  APCIA was recently formed through a merger of two longstanding trade associations, the Property Casualty Insurers Association of 



- 2 -   America and the American Insurance Association.  APCIA promotes and protects the viability of private competition for the benefit of consumers and insurers, with a legacy dating back 150 years.  APCIA represents members of all sizes and structures and from all regions—protecting families, communities, and businesses in the United States and across the globe.   On issues of importance to that marketplace, APCIA advocates sound public policies on behalf of its members in legislative and regulatory forums at the state and federal levels, and files amicus curiae briefs in significant cases before federal and state courts.  This allows APCIA to share its broad national perspectives with the judiciary on matters that shape and develop the law.  APCIA’s interests are in the clear, consistent, and reasoned development of law that affects its members and the policyholders they insure. The National Association of Mutual Insurance Companies (“NAMIC”) (www.namic.org) includes more than 1,400 member companies.  NAMIC supports regional and local mutual insurance companies on main streets across America and many of the country’s largest national insurers.  NAMIC member companies write $268 billion in annual premiums.  Its members account for 59% of homeowners, 46% of automobile, and 29% of the business insurance markets.   Through its advocacy programs, NAMIC promotes public policy solutions that benefit member companies and the policyholders they serve, and foster greater 



- 3 -   understanding and recognition of the unique alignment of interests between management and policyholders of mutual companies. The Insurance Amici have a significant interest in the outcome of this case.  Among their members are many automobile insurance carriers of various sizes that issue many policies in Pennsylvania.  The Insurance Amici are concerned that a rule requiring auto insurers to inspect vehicles post-repair will cause serious and adverse consequences for both policyholders and insurers. The Insurance Amici agree with and support the position of appellee, Nationwide Mutual Insurance.  The Insurance Amici submit this brief to provide the Court with the benefit of the trade’s perspective relating to the issues confronting the Court.1 
II. STATEMENT OF THE QUESTION INVOLVED Does Pennsylvania’s bad faith statute impose a mandatory duty on all auto insurers to inspect every vehicle post-repair? 

Suggested Answer: No.2 _________________ 1 No person or entity other than the Insurance Amici and their members paid for or authored this brief, either in whole or in part.  See Pa.R.A.P. 531(b)(2). 2 This is issue “c” in the Court’s March 29, 2019 order granting allowance of appeal. 



- 4 -   III. SUMMARY OF ARGUMENT This Court should refuse to impose a new and unprecedented legal duty on auto insurers to inspect vehicles post-repair, or else face bad faith punishment.   To prove bad faith, a policyholder must show insurer misconduct relating to an obligation in the policy.  But under auto policies like Nationwide’s, insurers do not have an obligation to inspect vehicles post-repair.  The auto insurer’s function is to pay to repair vehicle damage.  The inspection duty—like all vehicle safety responsibilities—belongs instead to the independent vehicle damage appraisers who specify the repairs that are needed and the repair shops that make the repairs.   If auto insurers suddenly have vehicle inspection duties, the implications will be significant—and adverse—for both policyholders and insurers.  Auto insurers will experience a massive spike in costs, as currently they neither own repair shops nor employ the host of vehicle inspectors that would be needed for these inspections.  Insurers then would need to account for these significant new costs in the rate-setting process. For these reasons, the Superior Court wisely refused to impose a new post-repair inspection duty on auto insurers in Pennsylvania.  Its decision should be affirmed. 



- 5 -   IV. ARGUMENT This Court should affirm the decision of the Superior Court.  That court correctly held that the Pennsylvania bad faith statute does not require auto insurers to perform post-repair vehicle inspections.  
A. Bad faith requires a predicate policy obligation. In the din of this extraordinary case, it is easy to lose the forest for the trees.  This is a statutory bad faith case.  The question here is not whether auto insurance companies have a general common law duty to inspect every vehicle after repair shops complete their work, as Mr. Berg and amicus United Policyholders suggest.  Rather, the discrete question posed is whether an insurer acts in bad faith by not inspecting vehicles post-repair.3 Since this appeal is about bad faith, any discussion must begin with the language of the bad faith statute.4  It allows a court to award money to a _________________ 3 Mr. Berg and the United Policyholders try to recast the issue as whether an insurer has a general duty to “return” a vehicle to the policyholder in safe and serviceable condition.  See Berg Br. at 2; United Policyholders Br. at 4.  That is not the issue the courts below decided.  The Superior Court addressed whether “an insurer’s duty of good faith and fair dealing encompasses an inspection of repairs prior to returning a vehicle to an insured.”  189 A.3d 1030, 1050 & n.19.  That responded to the trial court’s declaration that Nationwide had a “duty” to “inspect the Jeep.”  2014 WL 2969526, *5 (“The findings of this court are that [Nationwide] did inspect the Jeep and even if it did not as it claims, it should have.  It had a duty to the customer to do so.”). 4 Neither Mr. Berg nor the United Policyholders quote or discuss the bad faith statute in advocating for an insurer vehicle inspection duty.  See Berg Br. at 22-36; United Policyholders Br. at 5-19. 



- 6 -   policyholder if, “[i]n an action arising under an insurance policy, … the court finds that the insurer has acted in bad faith toward the insured.”  42 Pa.C.S. §8371.  Two years ago, this Court held that, to prove bad faith, a policyholder “must present clear and convincing evidence”  (1)  that the insurer did not have a reasonable basis for denying benefits under the policy and  (2)  that the insurer knew of or recklessly disregarded its lack of a reasonable basis. 
Rancosky v. Washington Nat’l Ins. Co., 170 A.3d 364, 365 (Pa. 2017).  The Court has thus linked the bad faith claim to a denial of “benefits under the policy.”  Appropriately so, as the Pennsylvania bad faith statute’s language specifically confines the claim to the context of “an action arising under an insurance policy.”  42 Pa.C.S. §8371; see also Toy v. Metropolitan Life Ins. Co., 928 A.2d 186, 199-200 (Pa. 2007) (holding bad faith statute inapplicable to insurer’s actions in soliciting purchase of a policy; bad faith relates only to “those actions an insurer took when called upon to perform its contractual obligations” under the policy).  This bedrock principle tracks the understanding of courts across the country that insurer bad faith is inseparably linked to policy-based duties.  See Rancosky, 170 A.3d at 371-74 (referencing other courts’ bad faith definitions as “refusing to cover a loss under an insured’s policy,” “refusing, without proper cause, to compensate its insured for a loss covered by the policy,” “absence of a reasonable 



- 7 -   basis for denying benefits of the policy,” and “frivolous or unfounded refusal to pay proceeds of a policy”).   Thus, Nationwide can be liable for bad faith only if it engaged in misconduct relating to a policy benefit owed to Mr. and Mrs. Berg.  An alleged obligation that lies outside the policy cannot support a bad faith finding.  See, e.g., Toy, 928 A.2d at 199-200; Richard J. McMonigle, INSURANCE BAD FAITH IN PA. §10:03 (19th ed.) (collecting cases holding there is no bad faith if there is no coverage).  So the question here is what Nationwide promised to Mr. and Mrs. Berg in the policy.  And, as explained below, the Nationwide policy—like every auto policy—did not include a promise to inspect the Bergs’ Jeep after the repairs were completed. 
B. The separate roles of insurer, appraiser, and repair shop. Nationwide’s policy—like most auto policies—specified a limited role for Nationwide.  It played one part among several parties in the repair process.  Nationwide’s function was to pay for repairs.  The duties to repair and inspect following the repairs, on the other hand, belonged to the repair shop, Lindgren. 

1. The auto insurer pays for vehicle damage. Auto policies typically require an auto insurer to perform one basic duty in the event of collision damage to a policyholder’s vehicle: pay money.  See Susan J. Miller, MILLER’S STANDARD INS. POLICIES ANNOTATED (7th ed.), Policies-Personal Auto, at PAP-D1A (“[w]e will pay for direct and accidental loss to ‘your covered 



- 8 -   auto’”).  The Nationwide policy here is no exception.  It provides, in the section specifying Nationwide’s “COVERAGE AGREEMENT,” that “[w]e will pay for loss to your auto.”  (R. 2442a); see also (R. 2441a) (same).   To carry out the duty to pay, auto policies normally provide several options, such as (1) paying the customer directly or (2) paying for repairs.  See Miller, 
supra, at PAP-D5A (“We may pay for loss in money or repair or replace the damaged or stolen property.”).  The Nationwide policy lists these two options for satisfying its payment obligations in a separate section, entitled “LIMITS OF PAYMENT—ACTUAL CASH VALUE.”  (R. 2444a.)  In particular, the policy says: “[w]e may: 1. pay you directly for a loss; [or] 2. repair or replace your auto or its damaged parts[.]”  (Id.) Nationwide fulfilled its duty to “pay for loss to [the Bergs’] auto” because it paid all amounts necessary to fix the Jeep.  Thus, in claiming Nationwide had a duty to inspect, Mr. Berg and the United Policyholders omit any discussion of Nationwide’s “COVERAGE AGREEMENT”—its agreement to “pay for loss to your auto”—and focus instead on Nationwide’s options for carrying out that duty, listed elsewhere in the policy.  See Berg Br. at 27; United Policyholders Br. at 5.  Context, however, shows that this language describes how Nationwide intended to carry out its payment duty.   



- 9 -   Auto insurers are of course participants in the repair process—they pay for repairs, after all—but their involvement is limited, and has never extended to post-repair inspections.  Auto policies simply do not require insurers to inspect vehicles post-repair.  See Sonnier v. State Farm Mut. Auto. Ins. Co., 509 F.3d 673, 676 (5th Cir. 2007) (rejecting policyholders’ claims that their auto insurers had a duty to inspect their vehicles’ seat belts post-repair; “There is no policy language describing [the auto insurer’s] duty to conduct or pay for automobile inspections.  [The auto insurer’s] duty is to pay for loss or damage to [the policyholders’] vehicles, measured by the cost of repair.”).5   Pennsylvania statutes also establish the limited payment role of an auto insurer.  For starters, Pennsylvania law does not even require an auto insurer to provide a policyholder with collision or comprehensive coverage.  See generally 75 Pa.C.S. §§1701, et seq. (Motor Vehicle Financial Responsibility Law).6  And the only statute that even discusses insurers in the context of vehicle repairs _________________ 5 Cf. Kartman v. State Farm Mut. Auto. Ins. Co., 634 F.3d 883, 888-90 (7th Cir. 2011) (rejecting policyholders’ demand for injunction requiring insurer to inspect roofs following hailstorm because, “[s]imply put, [the insurer] had no independent duty” to inspect under the policies; “[t]he essence of an insurance policy is a promise by the insurer to compensate the insured for the loss of something of value that is covered under the policy”). 6 In fact, the only statutory requirement that even mentions collision or comprehensive coverage is 75 Pa.C.S. §1792(b), which merely specifies a default deducible of $500. 



- 10 -   provides insurers with a right of access: Upon request of the insurer, an insurance adjuster shall be afforded a reasonable opportunity to enter a repair facility and examine covered repairs being made to a specific insured’s vehicle during regular business hours. 75 Pa.C.S. §1799.4.  Pennsylvania law thus provides auto insurers with a legal right—but not a legal duty—to inspect. In sum, Nationwide did not owe Mr. and Mrs. Berg an inspection duty—either based on the policy itself or by operation of Pennsylvania law.  Thus, Nationwide did not act in bad faith by not providing a policy benefit that does not exist.   
2. The independent appraiser is “charged”  

with “the operational safety of the vehicle.” Independent appraisers, by contrast, have a duty of inspection, as seen in the Motor Vehicle Physical Damage Appraiser Act and its associated regulations.7  See 63 P.S. §§851-863; 31 Pa. Code §§62.1-62.4.   For starters, vehicle damage appraisers like Mr. Joffred are not beholden to any insurance company.8  Rather, they must be independent and provide objective vehicle damage appraisals.  63 P.S. §861(f)(4); 31 Pa. Code §62.3(f)(1). _________________ 7 Mr. Berg relies on the Appraiser Act and describes Mr. Joffred as an appraiser under the Act.  
See Berg Br. at 38-39. 8 The Pennsylvania Insurance Department licenses and disciplines appraisers like Mr. Joffred.  (footnote continued on next page) 



- 11 -   Independent appraisers are “charged with a high degree of regard for the public safety” because “the operational safety of the vehicle” is “paramount.”  63 P.S. §861(b).  An appraisal “shall be made in the amount necessary to return the motor vehicle to its predamaged condition.”  31 Pa. Code §62.3(c).  Thus, by commanding appraisers to determine what is necessary to “return the motor vehicle to its predamaged condition” and “charging” appraisers with “the operational safety of the vehicle,” the Appraiser Act charges the independent appraiser with the duty to ensure, in Mr. Berg’s words, that vehicles are “in a safe and serviceable condition.”  Berg Br. at 2. 
3. The customer’s chosen repair shop must repair  

the vehicle and fix any deficient repairs.   Once the appraisal is complete, the appraiser must give it “to the repair shop selected by the consumer to make the repairs,” 63 P.S. §861(b), and the appraiser must review it with the repair shop “selected by the consumer.”9  31 Pa. Code §62.3(f)(3).  Indeed, an appraiser cannot require a policyholder to have the vehicle repaired at any particular shop and must advise the consumer, in writing, of that                                                                                                                                                              (footnote continued from previous page) 
See 63 P.S. §§852(2), 861(a). 9 See also Automobile Insurance Guide, Pennsylvania Ins. Dep’t, at 10 (10/16 ed.) (“The choice of where your vehicle is repaired is up to you.  Be sure to do your research when choosing an auto body repair shop.”) (available at: https://www.insurance.pa.gov/Coverage/Documents/Auto/AutomobileInsuranceGuide-WEB.pdf). 



- 12 -   fact.  63 P.S. §861(d); 31 Pa. Code §62.3(b)(3).  Thus, Mr. and Mrs. Berg had complete control over selection of the repair shop.  They chose Lindgren. The policyholder’s selection of a repair shop triggers consumer protection regulations governing how the shop is to carry out its work for the policyholder.  In particular, shops must “complete repairs on a motor vehicle” on time.  37 Pa. Code §301.5(6).  And if there are problems with the work, shops must “remedy promptly, at no charge to the customer, a repair or maintenance service performed by it on the customer’s vehicle which was not performed in a skilled and workmanlike manner.”  Id., §301.5(7).  Thus, repair shops like Lindgren—not auto insurers like Nationwide—must repair vehicles and guarantee those repairs. *   *   * In sum, under Pennsylvania law and auto policies: 
• Auto insurers like Nationwide pay money for repairs of accident-damaged policyholder vehicles;  
• Vehicle damage appraisers like Mr. Joffred are independent;  
• Appraisers like Mr. Joffred—not auto insurers like Nationwide—have a strict statutory duty to ensure vehicle safety; 
• Consumers like Mr. and Mrs. Berg—not auto insurers like Nationwide—have the power to select the repair shop; and 



- 13 -   • Repair shops like Lindgren—not auto insurers like Nationwide—must guarantee the repairs to the consumer and remedy any deficiencies. So in short: (1) auto insurers pay for the repairs; and (2) appraisers and repair shops handle the repairs and ensure the vehicle is safe to drive. 
C. Pennsylvania law does not require auto insurers  

to ensure vehicle safety following repairs.   Mr. Berg and the United Policyholders omit almost any discussion of the above Pennsylvania provisions, statutes, and regulations delineating the distinct and complementary roles of auto insurers, independent appraisers, and repair shops.  Instead, they rely on inapplicable secondary authorities10 and ancient and inapt Pennsylvania cases11 or similarly unhelpful decisions from other _________________ 10 The first authority quoted in Mr. Berg’s argument is 12A COUCH ON INSURANCE 3d §176:41.  
See Berg Br. at 22.  But Mr. Berg omits key language.  The first sentence of this section says, “[w]here the insurer exercises its option to repair, it is in the same legal position as any person making repairs, insofar as liability to strangers is concerned.”  Id. (emphasis added).  So this Couch section—found in a subchapter relating to liability “To Third Persons”—applies only in the context of liability to strangers.  Id.; see also Perez v. AMCO Ins. Co., 2009 WL 755228, *4-*5 (N.D. Ill. Mar. 23, 2009) (noting this limitation).  This case does not involve liability to strangers.  Couch also relies almost exclusively on a 56-year-old California case, Buerkle v. 
Superior Court of Los Angeles County, 379 P.2d 941 (Cal. 1963), which did involve liability to a stranger.  The California court decided that case in the unique context of a trial court’s denial of a venue change under a California statute.  No Pennsylvania case has so much as cited Buerkle, let alone adopted its discussion of insurer duties in this (or any other) context.  And the other case cited by Couch, Gipson v. E. D. Babbitt Motor Co., 478 P.2d 117 (Ariz. App. 1970), declined to adopt the analysis in Buerkle.  11 See Keystone Paper Mills Co. v. Pennsylvania Fire Ins. Co., 139 A. 627 (Pa. 1927) (92-year-old case; claim under fire policy, not auto policy; no discussion or holding relative to insurer duty to inspect post-repair—rather, issue on appeal was the measure of damages: “The question before the jury was the value of the machine before and after it had been damaged by the fire.”); (footnote continued on next page) 



- 14 -   jurisdictions.12  Those aged sources address a different issue: the appropriate measure of monetary damages in a suit under a policy entitling a policyholder to repair or replacement.  See Compagnie des Bauxites de Guinee v. Three Rivers Ins. 

Co., 2007 WL 1656253 (W.D. Pa. June 7, 2007) (discussing Keystone, Rosenthal, and Venable in context of deciding proper measure of monetary damages).  None of those cases imposed an affirmative legal duty on an auto insurer to inspect vehicles after a repair shop completes covered repairs.                                                                                                                                                                (footnote continued from previous page) 
Fire Ass’n of Phila. v. Rosenthal, 1 A. 303 (Pa. 1885) (134 years old; claim under fire policy, not auto policy; no discussion or holding relative to insurer duty to inspect post-repair; policy required fire insurer “to put the said buildings into as good a state of repair as the same was before so injured by the fire” or pay). 12 See Mockmore v. Stone, 493 N.E.2d 746 (Ill. App. 1986) (33 years old; never cited by a Pennsylvania court; no claim for statutory bad faith; no discussion of duty to inspect post-repair; court held only that the insured’s complaint survived a motion to dismiss where the auto insurer elected to repair a vehicle and directed the plaintiff to have the vehicle repaired at a specific repair shop—unlike here, where the Bergs selected Lindgren); Perez, 2009 WL 755228, *5 (“Mockmore is cabined to its relatively unique setting”); Samuels v. Illinois Fire Ins. Co., 354 S.W.2d 352 (Mo. App. 1961) (58 years old; never cited by a Pennsylvania court; claim under fire policy, not auto policy; claim of violation of statutory repair obligation, not statutory bad faith; no discussion of duty to inspect post-repair; insurer directly contracted with a contractor to repair the policyholder’s home; issues on appeal related to sufficiency of jury instructions); State Farm 
Mut. Auto. Ins. Co. v. Dodd, 162 So.2d 621 (Ala. 1964) (55 years old; never cited by a Pennsylvania court; claim was for wrongful death, not statutory bad faith; no discussion of duty to inspect post-repair); Venable v. Import Volkswagen, Inc., 519 P.2d 667 (Kan. 1974) (45 years old; dispute on appeal related to appropriate measure of damages, not statutory bad faith; no discussion of duty to inspect post-repair); Gregoire v. Insurance Co. of N. Am., 261 A.2d 25 (Vt. 1969) (50 years old; dispute on appeal related to appropriate measure of damages, not statutory bad faith; no discussion of duty to inspect post-repair); Resolute Ins. Co. v. Percy Jones, Inc., 198 F.2d 309 (10th Cir. 1952) (67 years old; dispute on appeal related to whether insurer waived proof of loss requirement, not statutory bad faith; no discussion of duty to inspect post-repair). 



- 15 -   Mr. Berg’s and the United Policyholders’ cases also hail from a bygone era of auto insurance, when insurers often actively controlled or participated in the repair process.  Modern auto insurance practices—as reflected in the Pennsylvania statutes and regulations discussed above—confine the auto insurer to a payment-centric role.  So while Mr. Berg’s and the United Policyholders’ authorities may provide an interesting history lesson, they do not help the Court answer the question presented.  Indeed, neither Mr. Berg nor his supporting amici have cited a single modern decision imposing the legal duty they ask the Court to impose here.  The Insurance Amici are aware of no such case, either. 
D. Imposing bad faith consequences on an auto insurer for not 

inspecting vehicles post-repair would be catastrophic.   If, as a result of this case, auto insurers will face bad faith consequences if they do not inspect vehicles post-repair, the ultimate result will harm policyholders, or both. The obvious outcome of imposing a new inspection duty on auto insurers will be a major increase in costs, which insurers would need to account for in the rate-setting process.  Auto insurers also would need to reorganize their operations, as they would be transformed overnight from passive payers of funds to active repair process participants.  They would have to train, hire, and supervise a vast army of vehicle inspectors to examine thousands of repaired vehicles every year.  



- 16 -   These inspections also will build time and delay into the repair process, to the detriment of policyholders awaiting the return of their vehicles from repair shops. In view of the massive disruption that such a decision would create, individual auto insurers would need to consider whether to remain involved in the repair process.  As noted above, an insurer has the choice to implement its payment obligation either by paying the policyholder or the repair shop.  (R. 2444a); see Miller, supra, at PAP-D5A.  Auto insurers normally pay repair shops directly, avoiding an unnecessary payment step.  That does not mean insurers assume either a duty to repair or a duty to inspect—plainly they do not.  But if the Court imposes a new inspection duty on auto insurers because they pay the repair shops, then insurers may decide to simply pay the policyholders.  This will leave the policyholders solely responsible for dealing with the repair shops.  This is an extremely negative outcome that can be easily avoided. 



- 17 -   V. CONCLUSION For these reasons, amici curiae the Insurance Federation of Pennsylvania, the American Property Casualty Insurance Association, and the National Association of Mutual Insurance Companies request that this Court affirm the Superior Court’s order. Respectfully submitted,   /s/ Karl S. Myers     Steven B. Davis (No. 73204) Karl S. Myers (No. 90307) STRADLEY RONON  STEVENS & YOUNG, LLP 2600 One Commerce Square Philadelphia, PA  19103 (215) 564-8000 Counsel for amici curiae  the Insurance Federation of Pennsylvania, the American Property Casualty Insurance Association, and the National Association of Mutual Insurance Companies Dated:  September 20, 2019 
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